
How Does Comparative Negligence Affect Wrongful Death 

Compensation In Georgia? 

What Happens When The Defense Blames The Person Who Died? 

When a family brings a wrongful death case, they’re already carrying the weight of an 

unimaginable loss. Then the insurance company pivots, pointing a finger at the one person who 

can’t speak for themselves. That’s where comparative negligence comes in, and why families 

often want a Georgia wrongful death lawyer involved early, before blame narratives harden into 

“facts.” 

At Law Offices of Gary Martin Hays & Associates, P.C., we’ve seen how quickly a clear tragedy 

can turn into a fight over percentages, angles, seconds, and choices. In Georgia, those 

percentages can change the value of a case dramatically, and in some situations, they can wipe 

it out completely. 

What Is Comparative Negligence Under Georgia Law? 

As we’ve written about in other articles, Georgia’s comparative negligence statute says the 

factfinder assigns fault percentages, and damages get reduced by the injured party’s share of 

fault. It also includes a hard line rule: if the plaintiff is found 50% or more responsible, they 

don’t receive damages. 

In wrongful death cases, the defense usually isn’t blaming the surviving family members for 

causing the accident. They’re blaming the decedent’s conduct and arguing that responsibility 

should be assigned in a way that reduces, or bars, the family’s recovery. 

How Does The Decedent’s Fault Reduce Wrongful Death Compensation? 

Think of the wrongful death claim like a scale. The jury first decides the full value of the losses 

claimed. Then they decide how responsibility should be divided. If the decedent is assigned a 

percentage of fault, the total recoverable amount can shrink in the same proportion. 

Here’s how that can play out in real numbers: 

• If the total damages are $1,000,000 and the decedent is found 10% at fault, the award is 

reduced to $900,000. 

• If the decedent is found 49% at fault, the award is reduced to $510,000. 

• If the decedent is found 50% or more at fault, Georgia law bars recovery of damages. 

That’s why fault disputes matter so much in wrongful death litigation. The numbers aren’t “just 

arguments.” They’re the difference between meaningful financial accountability and no 

recovery at all. 
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What Counts As “Fault” In A Wrongful Death Case? 

Fault can be based on many theories, and it isn’t limited to obvious misconduct. The defense 

may argue the decedent contributed to the fatal incident through driving choices, visibility, 

timing, or even assumptions about what a “reasonable person” would’ve done in the same 

moment. 

Common examples include allegations that the decedent: 

• Was speeding or following too closely 

• Changed lanes unsafely 

• Failed to yield, failed to stop, or “misjudged” a gap in traffic 

• Was distracted, fatigued, or impaired 

• Walked or biked in a way the defense claims was unsafe 

Even when those claims are exaggerated or misleading, they can still influence a fault allocation 

if they aren’t confronted with solid proof. 

What Are Insurers Really Doing When They Push Comparative Negligence? 

A comparative negligence defense is often a negotiation lever long before it’s a jury verdict. The 

insurer’s goal is usually to create enough doubt to justify paying less, even when their insured 

caused the crash. 

You’ll often see tactics like these: 

• Cherry-Picked Details: A single moment is pulled out and treated like the whole story. 

• “Split The Difference” Pressure: The adjuster frames fault like it’s automatically shared, 

even when the evidence doesn’t support it. 

• Inflated Percentages: They don’t just argue some fault, they argue a lot of fault to get 

closer to that 50% bar. 

• Blame By Label: Words like “reckless,” “careless,” or “inattentive” get used to steer the 

narrative before the facts are nailed down. 

This is why early evidence matters. Once an insurer builds a blame storyline into reports and 

“evaluations,” it can take work to unwind it. 

How Do Fault Percentages Interact With Wrongful Death And Estate Claims? 

In many fatal cases, there may be more than one claim involved, including: 

• The wrongful death claim, which focuses on the full value of the decedent’s life from 

the perspective Georgia law allows. 
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• The estate claim (often called a survival claim), which may involve losses tied to the 

period between injury and death, like medical bills or pain and suffering, depending on 

the facts. 

Comparative negligence arguments can affect the overall recovery picture because the defense 

will usually apply the same blame narrative across every claim tied to the incident. The strategy 

is consistent: increase fault assigned to the decedent, shrink the value of the case, and push 

toward a discount. 

Can The Jury Assign Fault To People Who Aren’t Even In The Case? 

Yes. Georgia law allows the factfinder to consider the fault of “all persons or entities” who 

contributed to the injury, even if they weren’t named as parties. That matters in multi-vehicle 

wrecks, trucking crashes, road design issues, employer-related travel, and situations where 

multiple decisions combined to cause the fatal outcome. 

Georgia also has specific rules on when nonparty fault can be argued, including a notice 

requirement that’s often tied to trial timing. 

What Evidence Helps Fight Back Against Comparative Negligence Claims? 

When the defense blames the decedent, the strongest response usually isn’t emotion. It’s 

clarity. The case needs proof that explains what happened in a way that’s grounded and hard to 

distort. 

Evidence that often makes the biggest difference includes: 

• Crash Reconstruction: Measurements, timing analysis, sightlines, and vehicle dynamics 

can show what was physically possible. 

• Video And Digital Data: Dash cams, surveillance footage, cell data, infotainment logs, 

and event data recorders can confirm or refute key claims. 

• Scene Documentation: Photos, diagrams, lighting conditions, signage, and road 

geometry can expose how misleading a “simple” blame argument can be. 

• Witness Consistency: Independent statements from witnesses can undercut an insurer’s 

attempt to rewrite the story. 

• Medical Evidence: Injury patterns sometimes confirm seating position, direction of 

forces, and points of impact. 

A clean chain from evidence to narrative is what moves fault percentages. If the defense is 

trying to slide the decedent toward 50%, the counter has to be just as concrete, just better 

supported. 

How Do Families Protect A Wrongful Death Case When Fault Is Being Disputed? 
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Fault disputes don’t usually resolve themselves. They get louder when evidence goes stale. 

A few practical moves often help protect the claim early: 

• Lock Down The Record Fast: Police reports, 911 audio, body cam, and dispatch logs can 

matter, even when they feel secondary at first. 

• Preserve Vehicles And Data: If there’s an EDR, telematics, or commercial vehicle data in 

play, timing can be everything. 

• Don’t Let The First Story Become The Final Story: Early statements, insurance calls, and 

informal summaries can get repeated until they feel “true.” 

• Build The Timeline: When seconds matter, a timeline built from objective data can beat 

opinions every time. 

Fault allocation is where the defense often tries to win the case on math instead of 

responsibility. The earlier the facts are preserved, the harder it is for anyone to inflate blame. 

Talk With A Georgia Wrongful Death Lawyer About Your Family’s Case 

If the insurance company is blaming your loved one, it doesn’t mean they’re right. It often 

means they’re trying to reduce what they have to pay; or avoid paying anything at all. If you’ve 

lost a family member in a fatal crash in Georgia, we can help you take action, protect the 

evidence, and pursue full accountability through a wrongful death claim. Give us a call or 

contact us online to talk through what happened and where your case may stand. 
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