
Pre-Litigation Mediation In Georgia Injury Cases 

How Settlement Negotiations Outside Court Can Work in Your Favor 

In a typical Georgia personal injury case, months can pass between the date of a crash and the 
date a lawsuit is actually filed. That window, the period before formal litigation begins, is often 
the most important stage of the case. It's when insurance carriers assess their exposure, when 
medical records are gathered and reviewed, and when serious settlement discussions either 
happen or don't. 

Pre-litigation mediation is a formal version of that process, conducted by a neutral third party 
and structured to give both sides a focused opportunity to resolve the case without going to 
court. When it's used strategically, mediation before filing a lawsuit can produce a faster, more 
complete recovery than years of litigation. 

When it's not used strategically, it can result in a settlement that undervalues the case or an 
agreement that leaves critical future costs uncovered. 

At the Law Offices of Gary Martin Hays & Associates, P.C., our Georgia personal injury lawyers 
make the decision about whether and when to pursue pre-litigation mediation based on the 
specific facts of each case, not on a default preference for settlement or for trial. 

What Pre-Litigation Mediation Actually Is 

Mediation is a voluntary process in which a neutral third party, the mediator, helps the parties 
to a dispute negotiate a resolution. Unlike arbitration, the mediator has no authority to impose 
a decision. The mediator's role is to facilitate communication, help each side understand the 
other's position, and guide the parties toward a settlement if one is possible. 

Pre-litigation mediation happens before a lawsuit is filed. There's no court involvement, no 
discovery phase, and no procedural requirements that come with litigation. Both parties agree 
to participate, agree on a mediator, and attend a session that can last anywhere from a few 
hours to a full day. If they reach an agreement, the terms are memorialized in a written 
settlement agreement. 

Under O.C.G.A. § 9-11-16, Georgia courts have the authority to order mediation as part of 
pretrial procedure. The Georgia Office of Dispute Resolution oversees the state's court-
connected ADR programs and maintains standards for registered mediators who handle civil 
disputes, including personal injury cases. While pre-litigation mediation is voluntary and doesn't 
require court involvement, the same mediators who handle court-ordered cases often 
participate in pre-litigation sessions. 

When Pre-Litigation Mediation Makes Sense in a Georgia Injury Case 

Mediation isn't the right tool for every case, and using it before the full picture of damages has 
developed can produce a settlement that doesn't cover what the injury ultimately costs. The 
decision to pursue pre-litigation mediation depends on several factors: 
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• The Liability Picture: When liability is clear and unlikely to be genuinely disputed in 
litigation, mediation has a real chance of succeeding because the parties' disagreement 
is about value, not about who was at fault. 

• The Completeness Of The Medical Record: Settling before you've reached maximum 
medical improvement means settling without knowing what your future medical 
expenses will be. In serious injury cases, pre-litigation mediation is premature until the 
full scope of treatment, recovery, and long-term care is established. 

• The Insurance Coverage Available: If the at-fault driver has minimal coverage and the 
case value clearly exceeds those limits, mediation can efficiently establish the 
settlement at or near policy limits without the expense of litigation. 

• The Carrier's Willingness To Engage: Some insurers participate in pre-litigation 
mediation in good faith, particularly on straightforward liability claims. Others use the 
process to gather information about the case while making offers they know are 
inadequate. 

• Litigation Cost And Time Factors: In some cases, the projected cost and delay of 
litigation justify a settlement that might be slightly lower than a trial verdict, particularly 
for clients who need funds for ongoing medical treatment. 

What Happens During a Mediation Session? 

The format varies, but most pre-litigation personal injury mediations follow a similar structure. 
The parties meet in separate rooms at a neutral location. The mediator moves between the 
rooms, carrying offers and counteroffers, explaining each side's reasoning, and identifying the 
issues that are preventing agreement. 

The mediator in a personal injury case will often work through several layers of the dispute 
sequentially: the liability question, the medical damages, the pain and suffering component, 
and any subrogation or lien issues that affect how much of the settlement the injured party 
actually keeps. 

Understanding how medical liens affect a Georgia settlement is essential preparation for any 
mediation session, because the net recovery depends not just on the gross settlement figure 
but on what gets paid back to health insurers, Medicare, or medical providers out of the 
settlement funds. 

Our attorneys prepare for mediation the same way they prepare for a potential trial: with a 
comprehensive damages presentation, medical records organized by treatment period, expert 
opinions where relevant, and a clear articulation of why the case value is what it is. A 
mediator's ability to move the insurer toward fair value depends on the quality of the 
presentation that comes in on the plaintiff's side. 

The Damages Framework in Pre-Litigation Settlement Discussions 

Georgia law's approach to personal injury damages shapes what's negotiable in a mediation 
session. Economic damages include past and future medical expenses, lost income, and 
projected earning capacity losses. Non-economic damages, which include pain and suffering, 
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loss of enjoyment of life, and emotional distress, are harder to quantify but represent a 
significant portion of full compensation in serious injury cases. 

Under the comparative negligence framework established by O.C.G.A. § 51-12-33, if the injured 
party is found to bear any share of responsibility for the accident, that percentage reduces the 
damages available. In mediation, the insurer will often propose a fault allocation as part of the 
negotiation, which is why arriving with a clear liability position backed by documentation 
matters. 

The insurer will also typically reference how Georgia jury verdicts compare to settlement values 
as part of its rationale for the offers it makes. Understanding that comparison, including which 
types of cases tend to produce higher verdicts than the insurer predicts, is part of what our 
attorneys bring to the mediation table. 

What Mediation Cannot Accomplish 

Pre-litigation mediation has real limitations. It can't compel production of documents or 
information the insurer is withholding. It can't result in an agreement that binds parties who 
haven't agreed to participate. It can't force the carrier to make an offer that reflects fair value if 
the carrier has decided the case is worth less than what the evidence shows. 

When mediation fails, or when it's clear from the beginning that the carrier won't engage 
seriously, filing a lawsuit is the appropriate next step. Our firm handles these cases through trial 
when that's what it takes. We're not in the business of settling cases for less than they're worth 
because litigation is uncomfortable. 

The strategic question is always whether the timing, the evidence, and the insurer's posture 
make mediation the smarter path at a given moment, or whether the case is better served by 
the formal discovery process that litigation provides. That analysis changes as the case 
develops. 

Lowball settlement offers before mediation are common, and our attorneys know how to 
recognize them. If the insurer's opening position in a pre-litigation context is significantly below 
what the case is actually worth, that's often a signal that the insurer has underestimated the 
evidence rather than a legitimate starting point for negotiation. 

Understanding How Arbitration Differs 

Pre-litigation mediation is sometimes confused with arbitration, but they're fundamentally 
different processes. In arbitration, a neutral arbitrator hears evidence from both sides and 
renders a decision that may be binding. In mediation, the mediator makes no decision. The 
resolution, if there is one, comes from the parties themselves. Arbitration is closer to a private 
trial. Mediation is facilitated negotiation. 

Our firm handles injury cases from the first call through trial, and the over $1 billion we've 
recovered for Georgia clients comes from knowing when mediation is the stronger path and 
when a courtroom is the better answer. The case value we bring to a mediation session reflects 
what we would actually be prepared to argue in front of a jury, and carriers who've tried to 
underpay our clients have learned that we mean it. 
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What A Fair Mediated Agreement Looks Like In A Georgia Injury Case 

A fair mediated agreement covers every established element of economic loss, includes a 
meaningful non-economic component that reflects the actual impact of the injury on the 
client's life, and accounts for future medical costs with sufficient precision that the client isn't 
left without resources as those costs materialize. 

It also includes clear resolution of any medical liens or subrogation claims so the net amount 
the client receives is what was negotiated, not a smaller number after providers take their 
share. 

If you're navigating a Georgia personal injury claim and want to understand whether pre-
litigation mediation makes sense for your situation, or if a carrier has already made an offer 
that doesn't feel right, contact us online or call 1-800-898-HAYS. You can also learn more about 
what your case may be worth as a starting point. 

We represent Georgia injury victims on a pure contingency basis from the day they first contact 
us, so there's no hourly billing, no retainer, and no attorney's fee of any kind until we deliver a 
result in your favor. 
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